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DEOQ S AN AND (REER

Pursuant to the provisions of Labor Gode Section 1146,
the Agricultural Labor Relations Board has delegated its
authority inthis matter to a three-nenber panel.

h ctober 13, 1977, Admnistrative Law Gficer (ALO
Janes Wl prman i ssued the attached Decision in this proceed ng.
Thereafter, the General (ounsel filed exceptions and a supporting
brief and Respondent filed an answering brief.

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
adopt the recormended O der of the ALQ V¢ do not necessarily adopt
all of the ALOs factual findings or |egal conclusions. V& expressly
decline to affirmthe factual finding that Respondent had anti-uni on
aninus at the tines in question as the record evi dence does not

support such a findi ng.

(Errrrirrrrrn
Hrrrrrrrrrrnt



QREER
Pursuant to Section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Relations Board hereby orders
that the conplaint herein be, and it hereby is, dismssed inits
entirety.

Dated: March 23, 1978

GERALD A BROM Chai r nan

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSO\ Menber
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CASE SUMARY

4 ALRB Nb. 13
J. G Bosvel | Gonpany (URVWY Case Nbo. 77-CS-4-D

Gontrary to General Gounsel's contention that the
one enpl oyee in question was ternm nated because of union activity,
ALO determned that he was discharged for failure to conply wth a
valid conpany rul e requiring enpl oyees to notify their forenan when
they expected to be absent from worKk.

Won failure to call in sick on Novenber 8, 1976, enpl oyee
was di scharged pursuant to a policy whi ch became

effective that date and whi ch provided that:

Any hourly enpl oyee that fails to report for work
w thout prior notification to his foreman wll be
termnated i medi atel y.

The ALO credited the dischargee' s assertion that he was not
aware of the new consequences (under a prior policy, dischargee had
been warned and tenporarily suspended for repeated absences w t hout
notification) even though the stiffer reporting requi renent had
been posted as wel | as discussed anong nenbers of the heavy
equi pnent crew on Novenber 5.

Wi le the ALOwas of the opinion that the new requirenent was
necessary to curb absenteei smand the resultant problens in
schedul ing, he was al so of the opinion that, inlight of its severe
penal ties, the policy was inpl enented i n an unnecessarily harsh
nanner W thout a phase-in period during which warni ngs were i ssued
and w t hout enpl oyees being fully inforned. Neverthel ess, he
concluded that there was insufficient evidence upon which to find
an anti-union notive for the termnation, ruling that "It nust
appear that the discharge had its origin in the enpl oyee's union
activities and not in Respondent's | ack of judgnent and
consideration for its workers."

~ General (ounsel excepted to the ALOs conclusions that: the

di schar?ee' s union activities were too slight to have been the
reason for his termnation; the termnation did not stemfromanti -
uni oni sm Respondent's reporting rule was not a pretext for ridding
the conpany of UFWsupporters. Respondent excepted to that portion
of the Decision which Indicated that it had a general anti-uni on
aninus and that it had know edge that the di schargee had engaged in
protected activity. Respondent excepted particularly to the manner
In which the ALOcharacterized its policy. The Board upheld the ALO
on his recoomended order that the conplaint be dismssed inits
entirety but refrained fromappearing to accept all of his findings
or legal conclusions and expressly rejected his factual finding
that Respondent had anti-union aninus at the pertinent tinmes herein
as the record evidence did not support such a finding.
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DEQ S ON

STATEMENT F THE CASE

JAMES VA PVAN Admini strative Law Gficer: This case was heard
before ne on June 20, 21, 22, 23, 24 and July 11, 12, 13, 27, 1977,
in Bakersfield, Galifornia; all parties were represented. The
conpl ai nt alleges that the Respondent,



J. G Boswell Conpany, violated Sections 1153(a) and (c) of the
Agricultural Labor Relations Act (hereafter called the "Act"). The
conplaint is based on a charge filed by the Uhited FarmVrkers of
America, AFL-Q O (hereafter called the "Unhion"), a copy of which was
served on the Respondent on March 28, 1977. Briefs in support of their
respective positions were filed after the hearing by the General Gounsel
and Respondent .

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunents
and briefs submtted by the parties, | nake the fol | ow ng:

FI ND NS GF FACT

. Jurisdiction.

Respondent, J. G Boswel | Gonpany, is a corporation engaged in
agriculture in Kern Gounty, Galifornia, and was admtted to be by the
Respondent . Accordingly, | find that Respondent is an agricul tural
enpl oyer within the neaning of Section 1140.4(c) of the Act.

Further, it was stipulated by the parties that the Lhion is a
| abor organi zation representing agricul tural enpl oyees wthin the
neani ng of Section 1140.4(f) of the Act, and | so find.

I1. The Alleged Unfair Labor Practi ces.

The conpl aint all eges that Respondent viol ated Sections 1153 (a)
and (c) of the Act by termnating the enpl oynent of Zeferino Perales in
Novenber, 1976. The General Qounsel naintains that Peral es was
termnated because of his activities and beliefs in support of the
Lhited FarmWrkers and uni oni zation in general .

Respondent denies that the termnati on was brought about because
of Perales union activities and beliefs and clains instead that it
resulted fromhis failure to abide by a valid conpany rul e requiring an
absent enpl oyee to notify his foreman when he is going to be absent.

[11. The Facts.
A Backgr ound.

The J. G Boswell Gonpany owns and operates the Buena M sta Ranch
(hereafter called the "Ranch"). The Ranch consists



of approxi mately 24,000 acres and is | ocated Sout hwest of Bakersfi el d.
Its prinmary crops are cotton and various grains.

S nce 1973, when Respondent purchased the Ranch which it had
previously been | easing, it has undertaken a programof soil and water
conservation. The soil conservation aspect of the programi nvol ved
primarily the leveling of rough | and; the water conservation aspect
I nvol ved the construction of irrigation ditches to accept the |arger
flowfromthe Galifornia Agueduct. Mbst |and leveling and a | arge part
of ditch construction is perforned by the Ranch's heavy equi pnent crew
of whi ch Zeferino Peral es was a nenber.

Peral es first began working for Respondent at Buena Vista in 1966,
and was off wth an industrial injury the follow ng year. Except for
one break in service in 1969, he was a regul ar nenber of the heavy
equi pment crew and a pernanent year-round enpl oyee since 1968. This
nade himone of the two or three nost senior nenbers of the crew

A though he occasional |y operated a bul | dozer or a ditch plow his
prinmary assignment in recent years was that of grader operator. Both
his supervisors and his co-workers agree that he was a skilled and
capabl e worker. It does appear, however, that over the years he has had
probl ens with absenteei smand that on a nunber of occasi ons he fail ed
tocal intolet his forenan knowthat he was going to be absent. W
until Novenber, 1976, Respondent was general ly tol erant of these
failings, and Perales received little nore than an occasi onal tal ki ng
to or a tenporary re-assignnent to operate | ower paid equi pnent.

B. Perales' Whion Activities.

Peral es was neither an organi zer nor even a nenber of the UFW he
was, however, favorably disposed toward the Lhion and its efforts to
organi ze farmworkers. Hs wife Maria Luisa and his daughter were
active in the UFWand because of this he had sone contact with the
Lhion and its activities. None of those activities, however, had any
direct relationship to the Respondent; and the UFWwas not invol ved,

during this period, in any fornal, organi zed canpai gn at the Buena
M sta Ranch.

A so throughout the Summer and Fall of 1976, when the critical
events here occurred, Proposition 14 was before the California
electorate; and there were strong feelings about that initiative, both
pro and con, throughout the Sate and especially in farmng
communities. Perales was in favor of the Proposition and, on a nunber
of occasions, said so to fell ow workers.
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A though his nenory was hazy when it _cane to recounting specific
conversations and recal | i ng when they occurred and who was present, he was
able to renenber two which took place in 1976 whil e he was wor ki ng
tenporarily in the Machine Shop at the Ranch: 1/ ne with Pascual Val dez
(wth other workers present) where he expressed hope that Proposition 14
woul d recei ve a "yes" vote so that farmworkers woul d be gi ven the
opportunity to learn, about the benefits which a union coul d provide for
them and another with Antonio Frias, "about the Lhion [the UFW, that |
liked it, and that | was still wth them" This |later conversation he saw
to be the outgronth of an earlier argunent with Frias back in 1973:

Peral es had arrived at the Ranch parking ot and found Frias show ng ot her
wor kers a nagazi ne phot ograph of wonen participating in a UFWpi cket |ine
and he was criticizing their involvenent. Peral es defended the wonen and
poi nted out that the Uhi on had done good things for workers.

Shortly after Proposition 14 was defeated i n Novenber, 1976, he had
a conversation wth Robert Carter, a fell owworker, in which he criticized
Carter's "no" vote as being contrary to his self-interest as a worker.

Fnally, Perales appears to have been proud of his wfe's and his
daughter's invol venent with the URWand to have spoken, on occasion/ to
ot her workers about it.

The picture which energes is of an enpl oyee who was favorabl y
di sposed toward the UPWand the causes it espoused and who, fromtine to
tine, said so in conversations wth his co-workers. Hs advocacy di d not
go beyond that; in fact, on one or two occasions, while expressing support
for unionization in general, he conceded that Boswel | workers were treated
wel | and were therefore less in need of a union than other farmworkers.

C Respondent’s Know edge of Perales' Lhion Activities.

At least three supervisors, including Jay Tal bot who signed Peral es'
termnation notice, were anare of Ms. Perales invol venent wth the UFW
There was no reason for Respondent to believe that Perales did not share
his wfe' s synpathies; espec-

¥ The Respondent sought to cast doubt on Peral es' veracity by
showi ng that he did not work in the Shop just prior to the 1976 harvest,
but much earlier in the year. However, Peral es specifically acknow edged
his uncertainty as to the exact tines of these conversations, so | do not
find the discrepancy to undermne the basic veracity of his testinony in
this regard.



ially since Mlton Svart, his i medi ate supervi sor on the heavy

equi pnent crew, was aware of his generalized synpathy for unionization
anong farmworkers. Furthernore, Peral es made no secret of his

beliefs. He was straightforward in taking James Checchi--a worker whom
he knew to be closely aligned wth nanagenent —to task for having a
"No on 14" bunper sticker on his canper. | find, therefore, that
Respondent was aware of Peral es’ union synpathies and activities, such
as they were. There is no basis for believing, however, that

Respondent was | aboring under the m sapprehensi on that Peral es was an
active organi zer, rather than sinply a passive supporter of the UFW

D Respondent’'s Anti-Uni on Ani nus.

General ounsel introduced a consi derabl e amount of evidence in
attenpting to establish that Respondent was general ly hostile toward
uni oni zati on and Lhion adherents. There was , first of all, its
failure torehire Maria Perales as a Seasonal worker in 1975. And,
whil e | have consi derabl e doubt that Jay Tal bot woul d ever have
admtted to her husband that the reason she was not rehired was her
activities on behalf of the UFWW | do not find Gary Ganbl €' s
expl anation that she was passed over because of conplaints fromfellow
workers particularly convincing either. | do, however, accept the un
contradicted testinony of Porfiera Anaya that field foreman Ruben
Martinez told her that, "perhaps it [the failure to rehire Ms.

Peral es] was due to the Lhion," as indicating anti-union aninus. This
finding recei ves addi tional support fromthe testinony of Jose Gurrol a
that forenan Mke O Neal questioned himsonetine in 1976 concerning the
Lhi on synpat hi es of enpl oyees on his crew, particularly one naned
Natali.2/

It does appear, therefore, that Respondent has a generalized
ani nosity toward unioni zation and that the events in question nust be
intrepreted agai nst that backdrop. 3/

Z Because of the specific denia by foreman Svart that he told
Peral es that B asno Resendez was not bei ng rehi red because of his uni on
synpathies, | have not relied on that evidence in concluding that anit-
uni on ani nus exi st ed.

¥pas will appear hereafter, | conclude as a matter of |aw that
Respondent ' s opposi tion to Proposition 14 cannot be considered as
evi dence of anti-union aninus, or otherw se in this proceedi ng.



E The Bvents Leading W to Perales’ Termnation.

In both 1975 and 1976, Peral es had been absent on a nunber of
occasions. He was well aware, as were the other enpl oyees who were
questioned about it, that the proper thing to do when you are going to be
absent is to let your enpl oyer know Neverthel ess in a significant nurnber
of those instances, he failed to do so. Srart had spoken to hi mabout the
probl emand had, on occasion, reassigned himto | ower paid equi pnent as a
kind of discipline. Sill and all, the requi renent had not been rigorously
enforced and, at least up until Novenber 6, 1976—he had little reason to
bel i eve that he would be dealt wth severely for future violations. 4/

Then on Novenber 5th a new policy was issued to take effect on
Novenber 8th, specifying that:

"Any hourly enpl oyee that fails to report for work wthout prior
notification to his foreman wll be termnated i medi ately.”
[Gneral Counsel's Exhibit 5]

Foreman Shart testified that he told the heavy equi pment crew of
this policy before work on the norning of the 6th. Peral es deni es havi ng
heard about the change. It may be that this was due to the fact that he
was usual ly one of the last to arrive before work and therefore m ssed
the announcenent. In any event | believe hi mwhen he says he was not
a\/\ﬁr e of thE severe consequences whi ch would fol | ow upon his failure to
call in sick.

Oh Sunday, Novenber 7th, he experienced a recurrence, of a back
probl emwhi ch had bothered himin the past. He went to bed hoping to be
able to work the foll ow ng day. h Mbonday norning he got up feeling a
little better, but by the tine he was to | eave for work, the pai n had
agai n increased to a point where he had to return to bed. He did not
attenpt, to tel ephone Svart until that--evening; and, when he called, it
appears no one was hone. On Tuesday he was still unable to work so he
again called Svart. This tine he spoke wth Ms. Snart who told hi mthat
her husband had already left for work. He explained the situation to her
and asked that she pass the information on to her husband. He spoke wth

her agai n on Tuesday night and on Védnesday norning, |eaving essentially
the sane

¥ I ndeed, the record does not indicate that he was tal ked to or even
war ned when he failed to call in on Novenber 4th.



nessage.

Meanwhi | e on Mbnday norni ng, Novenber 8th, Tal bot noticed that
the grader was idle; he asked Srart about it and was told that Peral es
had not reported and had not called in. Talbot contacted Gary Ganbl e,
the Ranch Manager, as asked whether to enforce the new policy agai nst
Perales. Ganble said yes; and so, |later that day, Tal bot prepared
Peral es termnation noti ce.

On Vednesday, Novenber 10", Peral es, concerned that he had not
heard back fromShart, drove out to the Ranch even though he was still
in considerable paid. Svart referred himto Tal bot, who inforned him
that he was termnated but would be eligible for rehire, probably sonme
tine after the first of the year. Perales testified that when he
pressed the natter, Talbot admtted that he was "through wth the Com
pany." Tal bot denied this. Snce the Termnation notice is explicit
about Peral es re-enpl oynent rights and since he did not chose to put
natters to the test by re-applying/ | credit Talbot's testinony in
this regard.

F. The Policy Regarding Prior Notification of Absence.

The policy which went into effect Novenber 8th and whi ch
Respondent asserts as the reason for Perales' termnation represents a
consi derabl e departure fromthe | cose practi ce whi ch had previously
obtai ned at the Ranch. To be sure/ workers al ways recogni zed "t hat
they had sorme obligation to notify their supervisors when they were
going to mss work. But they had no reason to believe that the
consequences of failing to do so would be the inmediate termnation of
their enpl oynent. This is especially true of nenbers of the pernanent
cLev\s. Their derelictions had been tolerated or dealt wth lightly in
t he past.

For its part, Respondent certainly had every right to tighten up
the reporting rule. Indeed, matters appear to have reached a poi nt
wher e sonet hi ng needed to be done. Hence the Menorandum of Novenber
5th. ontrary to the testinony of Respondent's w tnesses at the
hearing, that Menorandum appears to have arisen prinarily out of
concern wth the failure of seasonal workers to give prior
notification of inpendi ng absence. Its rational e concerni ng expected
overstaffing probl ens due to the | ow amount of cotton on the ground
and the fact that it was torenmain in effect only until the conpl etion
of the second picking both point in that direction, as does a simlar
policy adopted in the Sporing and nade applicabl e



only to the seasonal weeding crews. That is not to say, however, that
there was no concern about the pernanent crews. Respondent was unhappy,
and justifiably so, wth the scheduling probl ens created by the failure
of menbers of the heavy equipnent crewto call in. And the Menorandum
inspite of its recitations, is by its terns applicable to all hourly
enpl oyees, permanent as wel | as seasonal .

The inplenentation of the policy left much to be desired. Good
personnel practice would dictate that, where a substantial change is to
be nade in policy, especially one which could, if violated, result in
termnation, then every effort shoul d be nade to see to it that
enpl oyees are fully inforned so that they do not place thensel ves in
jeopardy wthout clearly understandi ng the conseguences. That was not
done here. Notices were not posted; the rule did not provide for a phase
in period where enpl oyees woul d first be warned; and no steps were taken
to insure that each individual was at |least orally inforned of the rul e.
Carter did not find out about it because he happened to work a | ater
shift. Perales did not learn of it, probably because he did not happen
to arrive at work before the actual starting tine and hear his forenman
tal king about it.

DSOS AN AND GONCLUS ONS

|. The Legal Franework, for Deciding D scrimnation Cases.

Section 1153 (c) is, in applicable part, identical to Section 8
(a) (3) of the National Labor Rel ations Act, as anended. Section 1143
reqguires the Board to fol |l ow appl i cabl e NLRA precedents. There are
certainly no |l ack of precedents under Section 8 (a) (3). Indeed, if
anything, it is the abundance of precedent which creates the probl em
The neaning and interpretation of Section 8 (a) (3) has been before the
US Suprene Gourt on at |east el even occasions since the Jones &
Lauglin Decision in 1937.5/ Those decisions cover the ganbit of

¥ NLRB v. Jones & Laugnlin Seel CGorp., 301 US 1 (1937); Republic
Aviation Gorp. v. NLRB, 324 US 793 (1945) ; Radio (ficers' lhion v. NRB
347 US 17 (1934); Truck Drivers Local 449 v. NLRB (Buffal o Linen Supply
(.), 353 US 87 (1957) Anerican Ship Building Go. v. NLRB, 380 U S 300
(1965); NLRB v. Brown, 380 U S 278 (1965); Teansters Local 357 v. NLRB, 365
US 667 (1961) ; NRBv. Eie "Resistor Gorp., 373 US 221 (1963) ; NLRB
v. Burnup & Sns, Inc., 379 US 21 (1964) ; Textile Wrkers v. Darlington
Manuf acturing Go., 380 U S 263 (1965) ; NLRBv. Geat Dane Trailers, Inc.,
388 US 26 (1967) ; NLRBv. Heetwood Trailer Go., 389 US 375 (1967).




of enpl oyer conduct which is arguably discrimnatory: discharge of union
adherents, |ockouts, favoritismbecause of union nenbership/ the right
to go out of business to avoi d unioni zation, super-seniority for non-
strikers, reduction of benefits to former strikers and the failure to
rehire them These deci si ons—per haps because they invol ve such a
variety of enpl oyer conduct-- contain no consistent anal ysis of the
neani ng of Section 8(a)(3); instead each decision is narked by a
shifting and recasting of the elenments required to establish a
violation. Mbst are further riddled wth concurring and di ssenting opi n-
ions, indicating that there still remain substantial differences as to
the interpretation of the Section. The current test is the one

formul ated by Chief Justice Vrren in Geat Dane Trailers, Inc.:

"Hrst, if it can reasonably be concluded that the enpl oyer's
discrimnatory conduct was 'inherently destructive of inportant
enpl oyee rights, no proof of an anti-union notivation i s needed
and the Board can find an unfair |abor practice even if the
enpl oyer introduces evidence that the conduct was notivated by
busi ness consi derations. Second, if the adverse effect of the
di scrimnatory conduct on enpl oyee rights is 'conparatively
slight’ an antiunion notivation nust be proved to sustain the
charge 'if the enpl oyer has cone forward wth evi dence of
legitimate and substantial business justifications for the
conduct.'" 388 US at 34.

This test is useful in focusing on the sort of conduct which' can be seen
as havi ng aspects of business justification while, at the sane tine,
having a substanti al adverse inpact on enpl oyee rights. Super-seniority
for non-strikers is a good exanple. But when it is applied to ot her
sorts of cases, it is not very helpful, prinmarily because the categories
"inherently destructive" and "conparatively slight" are too nebul ous. It
Is doubtful, for exanple, that the Chief Justice intended that a dis-
charge of a uni on adherent woul d be overturned w thout proof of anti-
union notivation and in the face of business considerations. Yet it is
difficult to say such a discharge is not "inherently destructive" of

elnpl (r)]yee rights, and consign it to the category of "conparatively
slight".

An anal ysi s has been suggested which is nore hel pful in cases
I nvol vi ng di scharges, but which |ikew se takes into account the variety
of situations in which discrimnation questions arise and wll continue
toarise.6/ In addition, it does

Y See Christensen & Svanoe, Mtive and Intent in the Com nission
of Unfair Labor Practices: The Suprene Gourt and the F ctive Fornmality,
77 Yale L. J. 1269 (1968).



rati onal i ze the nany precedents which do exist in this area of the | aw

Under this analysis the first question to be asked, is: Wat
busi ness i nterest does the enpl oyer appeal to in seeking to justify
conduct which adversely affects enpl oyee rights? The next inquiry is: Is
that interest the real reason for the conduct or is it a pretense? And the
final questionis: If the reason offered is the actual reason, does the
societal interest in allowng enployers to further their business
Interests by such conduct outwei gh the harmwhi ch that conduct inflicts on
the ability of workers to pursue the legitinate and i nportant goal of
formng and nai ntai ni ng uni ons.

This third inquiry can be very inportant in sonme contexts--the use
of the | ockout, super-seniority for non-strikers, and so on--but it is not
especially inportant in individual discipline situations |ike that at
I ssue here; for, in such cases, the enpl oyer generally is appealing to an
interest which ail would acknow edge he is entitled to pursue. Here, for
I nstance, no one woul d deny that Respondent has the right to require that
workers notify it as soon as possible if they are going to be absent so
that other arrangenents can be nade to insure that work progresses.

The inquiry that is inportant to this case and ones like it is the
second one: |Is the reason advanced by the enpl oyer the real reason-, or
is the discipline the result of wanting to punish or deter workers for
engaging in activities in support of unionization. Notice that such an
inquiry involves, alnost inevitably, the issue of notivation, sonething

vhich is not at all gernmane to the bal anci ng test which termnates the
anal ysi s. 7/

In attenpting to ascertain notivation, such factors as the | evel of
union activity, conpany know edge, anti-union aninus, timng, the
particul ar facts surrounding the rule and its application are all of
considerable inportance; and so it is to these that I now return.

" The chief virtue of this test is that it consigns notivation to a
specific place, rather than allowng it to color (and very often confuse)
every el enent of the alleged violation.

- 10 -



I1. DO scussion of the |ssues.

Respondent argues that the Lhion activities which are
contenplated in and protected by the Act are not the trivial comments
and passi ve support which characterize Peral es coomtnent to the UFW
| disagree. The exercise of the right to self organi zati on may have
very hunbl e origins. It can begin wth casual |unchtine conversations
about shared gripes or grievances and it can be nurtured in bul |
sessi ons where enpl oyees speak in generalities about unionization.
Even the vaguest expression of synpathy for a union can be part of the
process which ultinately finds expression in a full fledged
organi zational drive. Indeed, it isinthis early and delicate stage
that self-organi zation is often nost vul nerable. Therefore, in line
wth the intention of the Act to provide the fullest possible
protection to self-organi zati on anong farmworkers, | concl ude t hat
Peral es synpat hies and activities, such as they were, are protected;
a_ndlif_they forned the basis for his termnation, there would be a
vi ol ati on.

Respondent al so argues that Peral es support for Proposition 14 is
outside the protection of the Act. Again | disagree. The canpaign in
support of Proposition 14 was so intinately connected wth the notion
of self-organi zati on anong farmworkers that it would be unrealistic
to say that an enpl oyee working on a farmwho expressed support for it
was not, at the sane tine, expressing support for self-organization;
and if he were discharged for such expression, it would be difficult
tosay it was not an attack on the right to sel f-organization;
especi ally where, as here, the support for Proposition 14 was part of
an overal|l context of support for unionization.

Looki ng at the enpl oyer side, opposition to Proposition 14,
especially in the context of other evidence of union hostility, nmay as
a factual matter indicate anti-union aninus. However, as a nmatter of
law, It cannot be considered. The reason is clear enough: It is
extrenely inportant in our society that persons have the right to
express their views on political 1ssues wthout being penalized for
doing so. That policy is so inportant and so critical that it nust
t ake precedence over any advantage that mght foll ow fromhaving a
conpl ete and accurate picture of an enployer's true feeling toward
uni oni zation. Section 1155 of the Act, granting the right of
expression so long as it is untainted by threat or prom se,
specifically forbids reliance on such evi dence.

- 11 -



It nust be concl uded, therefore, that Peral es conments and
synpat hies are protected by the Act. Furthernore, the Respondent was
aware of those synpathies. And finally, there is enough evidence (quite
apart fromits opposition to Proposition 14) to indicate that Respondent
was hostile toward unioni zati on.

That being so, the burden "is upon the enpl oyer to establish that
it was notivated by | egitinate objectives since proof of notivation is
nost accessible to him"' NLRBv. Geat Dane Trailers, Inc., 388 US at
34.

The justification offered by Respondent is its Novenber 8th policy
that workers who fail to report without prior notification are to be
t erm nat ed.

General ounsel attacks the policy as being a pretext for the
termnation, contending, first of all, that the rationale for the rule
"shifted': originally it had to do wth overstaffing during the second
picking;, later, at the hearing Respondent's supervisors testified that
It was adopted to deal specifically wth absenteei smin the heavy
equi pnent crew and a shortage of devel opnent funds to keep the crew
enpl oyed during the slack season. Wile | agree wth the General Gounsel
that Respondent's enphasis at the hearing on the unique probl ens of the
heavy equi prent crew was mspl aced, | cannot concl ude that the policy
had no application to Peral es and ot her pernmanent enpl oyees. The prinmary
reason for the change in policy nay have been a probl emw th seasonal
pi ckers, yet the inclusion of all hourly workers inits strictures does
establish." a secondary concern wth pernanent enpl oyees, a concern
whi ch appears justified by the facts. Furthernore, that the policy was
i ntended to have broad application nakes nore understandable its
eventual effect of reducing further an al ready understaffed heavy
equi pnent crew Any policy which attenpts to correct an overall probl em
islikely to create incidental difficulties in certain crews. Besides,
the understaffing of the heavy equi prent crewnade it all the nore
i nportant to have notice of absence so that repl acenents coul d be found
to keep the equi pnent operating. Nor does the fact that the policy was
totermnate before the slack period cane support the inference that it
was pretextual . Having all equi pnent in continuous operation during the
sl ack period was not nearly so inportant as doing so during the picking
season.

The unfortunate and unnecessarily harsh nanner in which the policy
was i npl enent ed—w t hout adequat e notice and w t h-
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out a phase in period where warni ngs were given--has al ready been
comrent ed upon. Few arbitrators, operating under the just cause
provi sion of a collective bargai ning agreenent, woul d sustain a
termnation in a situation where the inpl enentati on was so haphazard
and its application, falling as it did on along tine enpl oyee who
had not received actual notice, was so harsh. But this case does not
ariseinthat context. It nust appear that the discharge had its
originin Perales union activities and not in Respondent's |ack of

j udgenent and consideration for its workers.

Peral es was termnated as an exanpl e to other workers: an exanpl e
of what happens to those who fail to call in, not as an exanpl e of what
happens to uni on synpat hi zers. True, there is a background of anti-union
ani nus, but Peral es was not perceived as a threat by the Respondent. Hs
union activities and his coomtnent were too slight. The fact that he
was kept on long after his activist wfe was let go supports this
concl usi on.

General ounsel al so argues that Respondent was at |east in part
notivated by anti-union feeling intermnating Perales; i.e., that there
was a "dual notive". To be sure, if the termnation was even partially
notivated by his union synpathies or activities, there would be a
violation. That is to say if his termnation woul d not have occurred at
all or if he woul d have recei ved sone | esser penalty had he not been an
uni on adherent, then a violation woul d be established. Saeeney and o.
v. NLRB, 437 Fed.2d 1127 (1971). But again | conclude that Respondent
was not concerned about Peral es union synpat hies and activities. They
were sinply too slight. Respondent was out to teach other enpl oyees a
| esson; and, while one nay deplore the sacrifice of a capable and | ong
standi ng enpl oyee, sinply to teach other enpl oyees that henceforth they
had better call in when absent; neverthel ess, such notivation does not
constitute discrimnation for protected activity.

A final observationis in order. Mbst cases of this kind concern
wor kers whose enpl oynent has been pernanently severed. That is not the
situation here: the Notice of termnation specifically provides that
Perales is eligible for rehire, and Tal bot so advised him This decision
should not be read as in any manner altering that situation. Perales is
admttedly a good worker. Shoul d Respondent have need for a heavy equi p-
nent operator and shoul d Peral es nake hi nsel f avail abl e for enpl oynent,
then there is every reason to expect that he would be rehired. 1f he
were not, he woul d, of course, have every right to raise, once again,
the issue of discrinmnation.
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I11. The Alleged Mol ati on of Section 1153(a) of the Act.

Aviolation, of Section 1153 (a) is alleged as essentially
derivative in nature. Snce it has already been concl uded that the
termnation of Zeferino Perales did not arise out of his union
synpat hies and activities, | find no basis for concl udi ng that
Respondent has interfered with, restrai ned or coerced enpl oyees in the
exercise of their rights under Section 1152.

V. Qoncl usi on and Reconendat i on.

Because there is insufficient evidence to support the contention
that Zeferino Peral es was termnated because of his union synpat hi es
or because he was engaging in activities protected by Section 1152, |
find that Respondent did not violate Section 1153(a) or Section
1153(c). | therefore recommend that the conpl ai nt be di smssed.

DATED Cctober 13, 1977. f,a-"‘:
/
Mﬁf"‘“’

JAMES WOLPNMAN
Admnistrative Law G ficer
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